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STATE>[ENT OF THE CASE

Tliis is an a})i)oal from the (Weree of the District

Court of Hawaii sustaininj^: the denuirrer to appel-

lant's seeond amended eom})laint. The apj)ellant

elected in o})en court not to further amend its com-

plaint, and later filed a written election not to amend

its second amended complaint and to stand on the

plead in u:s. (R. pp. 30, 31).

The second amended comi)laint alleges that on or

about the 17th day of November, 1925, at Yokohama,

Japan, one Seiichi Yamate, an alien holding a permit

to re-enter the United States, beiug a resident of and



having been domiciled in the Territory of Hawaii for

a continuous period of eighteen years, and said resi-

dence and domicile having been unrelinquished, and

said alien being desirous of returning thereto after a

temporar}^ absence abroad of approximately three

months, became a passenger for hire aboard the S. S.

"President Lincoln," said vessel being bound for the

port of San Francisco, California, via the port of

Honolulu, and owned and operated by appellant.

That on the 26th day of September, 1925, said vessel

arrived at the port of Honolulu, the destination of

said alien, and he was refused admission to the United

States for the reason that he was afflicted with a

loathsome and/or contagious disease, to wit, leprosy;

that "it appeared to the satisfaction of the Secretary

of Labor that said alien, so brought to the United

States as aforesaid, was afflicted with said disease at

the time of foreign embarkation as aforesaid, and

thereupon said secretary determined that said disease

might have been detected by means of a competent

medical examination at said port of embarkation."

(Paragraph VII, second amended complaint) (R. p.

20).

That upon such determination by said Secretary as

aforesaid, the defendant, as Collector of Customs at

the port of Honolulu, imposed against the plaintiff a

fine of $1,000.00 and the additional sum of $40.00 for

the transportation of said alien from Yokohama, the

initial point of departure to the port of Honolulu;

that upon the imposition of the fine the plaintiff, to

effect clearance of the vessel in question, paid to said
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(IcfciidMiit as Collector as aforesaid under diiicss and

jiidtest, said line (d* ^1,041), i'm tlie recovn-y of wliieh

sum this action was instituted. The .ni'ounds (d" de-

inmici' aic that the complaint does not state a cause

(d' action.

AKGUMKNT

ALL ALIENS AFFLICTED WITH A LOATHSOME OR DANGEROUS
CONTAGIOUS DISEASE ARE MANDATORILY AND UNCON
DITIONALLY EXCLUDED FROM ADMISSION TO THE UNITED
STATES.

Section ;') <d' th«' Innnii^ratiou Act of 1917 provides:

"That the fnljowini; classes of aliens shall be
excluded from admission into the United States:

all * * * persons afflicted with tuberculosis

in any form or with a loathsome oi* dangerous
eontagious disease * * * ."

II

THE PROHIBITION AGAINST THE ADMISSION OF ALIENS APPLIES
TO ALL ALIENS IRRESPECTIVE OF PREVIOUS RESIDENCE OE
DOAUCILE IN THE UNITED STATES.

The statute law of the United States, prior to the

Aet of 1903, relating to the ex(dusion of aliens, out-

side of eontract laborers, was directed solely against

alien innnigrants and not against alien residents re-

turning after a temporary absence.

Moffitt V. United States, (C. C. A. 9) 128 Fed.

o75

;

Lapina v. Williams, 232 U. S., 78, 86.

The act of V.H).] brought together in one Act the

scattered legislatit)n theretofore enacted in regard to
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the immigration of aliens into the United States and

deliberate!}^ eliminated the word "immigrant" and

other equivalent qualifying phrases, and made the

prohibition against the admission of aliens to apply

to all aliens whose history, conditions and characteris-

tics brought them within the descriptive clauses, ir-

respective of any qualification arising out of a previ-

ous residence or domicile within this country.

Lapina v. Williams, 232 U. S. 78, 91

;

Hee Fuk Yuen (C. C. A. 9) 273 Fed. 10, 13.

The Act of 1924 defines the term "Alien" as fol-

lows:

"Sec. 28, as used in this Act

—

(b) The term 'alien' includes any individual

not a native-born or naturalized citizen of the

United States, but this definition shall not be
held to include Indians of the United States not
taxed, nor citizens of the islands under the juris-

diction of the United States."

It is said in Lapina v. Williams, supra, on page 92,

that "none of the excluded classes (with the possible

exception of contract laborers, whose exclusion de-

pends upon somewhat different considerations) would

be any less undesirable if previously domiciled in the

United States." On page 91 of the same case the

Court said:

"Upon a review of the whole matter, we are
satisfied that Congress, in the Act of 1903, suffi-

ciently expressed, and the Act of 1907 reiterated

the i)urpose of applying its prohiliition against
the admission of aliens, * * * to all aliens

whose history, condition or characteristics brought
them within the descriptive clauses, irrespective



of any (jiialification arisiii<!: out of a provioiis

residence or doinieile in tins eounti'v."

In the case of Lriris r. Frirk, 2'X\ U. S., 291 at 296,

297, the Conrt, after a})i)i(>vin.i;- tlie decision in Lapiua

V. Willidms, sn])ra, hehl that tlie faet that an alien

had heeii dnniieiled for six years ov more in this

eonntry, he remaining;" still an alien, did not elian^o

liis statns so as to exenii)t him from the oi)eration of

tile Immigration Aet; and that if he departed from

the eonntry, even for a hrief space of time, and on

reentei'ini;' hronuht into the eonntry a woman for the

pnrpose of })rostitntion or other immoral i)urposcs,

he snhjected himself to the operation of the clanses

of the Act that relate to the exclnsion and deportation

of ali(Mis, the same as if he had had no previons resi-

(h'lice or domicile in this country.

The construction adopted in Jjopina r. Williams,

supra, and Lewis v. Frick, supra, is applicable in the

instant case. If Seiichi Yamate had returned to the

United States free from the disease of leprosy, he

mi.nht have reasonably expected to be readmitted, but

returning aftlicted with lei)rosy, which brought him

within an excluded class, he could not expect to be

permitted to reenter.

Hrr Fuk Yuen, supra, states the rule, that the fact

that an alien acquires a lawful domicile in the United

States does not give him a status which entitles him

as a matter of right to return after a temporary

absence from the couutrv.



Ill

A PERMIT TO REENTER THE UNITED STATES AUTHORIZED BY
THE ACT OF 1924, CONFERS NO RIGHTS OF REENTRY.

Section 10 of the Act of 1924 authorizing the issu-

ance of the permit, in subdivision (f) thereof, limits

the effect thereof as follows:

*'A permit issued under this section shall have
no effect under the immigration laws, except to

show that the alien to whom it is issued is return-

ing from a temporary visit abroad; but nothing
in this Section shall be construed as making such
permit the exclusive means of establishing that

the alien is so returning."

IV

CONGRESS, LEGISLATING UPON MATTERS WITHIN ITS CONTROL,

MAY IMPOSE OBLIGATIONS AND SANCTION THEIR ENFORCE-
MENT BY MONEY PEI^ALTIES AND GIVE TO EXECUTIVE
OFFICERS POWER TO ENFORCE SUCH PENALTIES.

The above rule has been so completely affirmatively

settled as to require only reference to some of the

decided cases.

Oceanic Steam Navigation Co. v. Stranahan,

214 U. S. 320, 338-342;

C. B. & Q. By. V. United States, 220 U. S.,

559, 578;

Selective Draft Cases, 245 U. S., 366, 389;

United States v. New York S. S. Co., 269 U. S.

304, 313;

McDowell V. Heiner, 9 F2, 120.



DECISIONS OF EXECUTIVE OFFICERS. ACTING WITHIN POWERS
EXPRESSLY CONFERRED BY CONGRESS, AND DUE PROCESS

OF LAW, AND ARE CONCLUSIVE AGAINST ANY INQUIRY BY

THE COURTS.

In Foufi (JmnHi Ihtji r. Xdf/h , 17 F2, 2)51, tliis court

said: '** * * the statute law and the plain hold-

ing: of all the (h'eisioiis * say that the findings

of the ininiigration officers on questions of fact affect-

inu; the v'v^ht of an alien to enter tliis country ai*e con-

clusive a.i^ainst any iiKjuii-y l)y tlie courts, and * *

that tiiere is no la<k of due j)roeess of law."

\au\ Jew V. United States, (C. C. A. 9) 196

Fed. TI^G, 740;

Lewis V. Frick, 23.^ U. S. 21:).

In construing Section 9 of the Aet of 1903, identical

in all i)arts material with Section 26 of the Act of

1924, in imposing a penalty upon a transportation

company for bringing excluded aliens into this coun-

try, the court in Oceanic Nar if/at ion Company v.

Sfranalian. su]>ra, at i)age 342, says:

*'In view of the absolute }>ower of Congress
over the right to bring aliens into the United
States we think it may not be doubted that the

act would be beyond all question constitutional if

it forl)ade the introduction of aliens afflicted with
contagious diseases, and, as a condition to the

right to bring in aliens, imposed upon every ves-

sel bringing them in, as a condition of the right

to do so, a iKMialty for every alien brought to the

United States afflicted with the prohibited dis-

ease, wholly without reference to when and where
the disease originatt'd. It must then follow that

the provision contained in the statute is of coui*se
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valid, since it only subjects the vessel to the
exaction when, as the result of the medical ex-
amination for which the statute provides, it ap-
pears that the alien immigrant afflicted with the
prohibited malady is in such a stage of the dis-

ease that it must in the opinion of the medical
officer have existed and been susceptible of dis-

covery at the point of embarkation."

United States v. New York S. S. Co., supra.

Section 9 of the Immigration Act of 1917 as

amended by Section 26 of the Act of 1924, reads as

follows

:

''That it shall be unlawful for any person, in-

cluding any transportation company other than
railway lines entering the United States from
foreign contiguous territory, or the owner, master,
agent, or consignee of any vessel to bring to the
United States either from a foreign country or
any insular possession of the United States any
alien afflicted with idiocy, insanity, imbecility,

feeble-mindedness, epileiDsj'-, constitutional i^sycho-
pathic inferiority, chronic alcoholism, tuberculosis
in any form, or a loathsome or dangerous con-
tagious disease, and if it shall ajDpear to the satis-

faction of the Secretary of Labor that any alien
so brought to the United States was afflicted with
am^ of the said diseases or disabilities at the time
of foreign embarkation, and that the existence of
such disease or disability might have been de-
tected by means of competent medical examina-
tion at such time, such person or transportation
company, or the master, agent, owner, or con-
signee of any such vessel shall pay to the collec-

tor of customs of the customs district in which
the port of arrival is located the sum of $1,000,

and in addition a sum equal to that paid by such
alien for his transportation from the initial point
of departure, indicated in his ticket, to the port
of arrival for each and ever}^ violation of the



])r()visi()iis of tliis section, such latter sum to be
(Iclivci-ed hy tlie collector of customs to the alien

on wiiose account assessed."

VI

THE SEVENTH PROVISO TO SECTION 3 OF THE ACT OF 1917 DOES
NOT EXEMPT FROM THE EXCLUDING PROVISIONS OF THAT
SECTION RETURNING ALIENS WHOSE HISTORY, CONDITION
OR CHARACTERISTICS BRING THEM WITHIN THOSE PRO-

VISIONS EXCLUDING ALIENS FROM THIS COUNTRY.

Section If) of the Act of 1917 provides that proper

immi<;ration officials shall board all incomiui;- vessels

and there insjx'ct all aliens brought in or order a

tem})orary removal of such aliens for an examination

foi- the i)urp()se of determining;' the aliens' eligibility

to entei' the United States. Such a temporary re-

moval shall not be considercil a landing;'. Section 16

provides that a mental and i)hysical examination of

all arrivini;- aliens shall be made by medical officers

of the United States Public Health Service, who shall

certify for the information of the inunigration officers

and the boards of special inquir}' any and all physical

and mental defects or diseases observed by said

medical officers in any such aliens. This section fur-

ther provides for an inspection, other than the

physical and mental examination, by inmiigrant in-

spectors, of aliens, including those seeking admission

or readmission to or the privilege of passing through

or residing in the United States and every alien who
may not appear to the examining immigrant inspector

at the port of arrival to be clearly and beyond a

doubt entitled to land shall be detained for examina-

tion in relation thereto by a board of special inquiry.

In event of rejection by the board, in all cases where
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an appeal to the Secretary of Labor is permitted, the

alien shall be so informed and shall have the right

to be represented by counsel or other advisor on

such appeal. Section 17 provides that in every case

where an alien is excluded by the board of special

inquiry the decision shall be final unless reversed on

appeal to the Secretary of Labor: "Provided, that

the decision of a board of special inquiry shall be

based upon the certificate of the examining medical

officer and, except as provided in Section Twenty-one

hereof, shall be final as to the rejection of aliens af-

fected with tuberculosis in any form or with a loath-

some or dangerous contagious disease * * * ."

Section 21 provides that any alien liable to be excluded

* * * because of physical disability other than

tuberculosis or a loathsome or dangerous contagious

disease may, if otherwise admissible, nevertheless be

admitted in the discretion of the Secretary of Labor

upon giving a suitable and proper bond holding the

United States, states and territories, etc., harmless

against such alien becoming a jDublic charge. Section

18 provides that no alien certified, as provided in

Section 16, to be suffering from tuberculosis or from

a loathsome or dangerous contagious disease, other

than one of quarantinable nature, shall be permitted

to land for medical treatment thereof in any hospital

in the United States, unless the Secretary of Labor is

satisfied that to refuse treatment would be inhumane

or cause unusual hardship or suffering, in which case

the alien shall be treated in the hospital under the

supervision of the immigration officials at the expense

of the vessel transporting him.
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The j)urp(>S(' of tlic cji.-K-tiMOit of tlinsc j)rnvisioiis

('X<'lu(liii;j: aliens anii<'t(Ml witli a loatlisoiiic <n- daiiixcr-

ous (Mintauioiis disease, and providing; lor tlie inijM)si-

ti(tn ol' a penally on vessels l>rin;;in«4- to this country

aliens so atllieted was and is t<» nuard a;{;ainst the

dangers arisinj^ from the wron^rui taking; nu hoard

of aliens so afllieted, not only to other passengers

of the vessel, hut ultimately U) the ])eople of the

United States, a danger aiising from the j)ossil)le ad-

mission of aliens who might have eontraeted the dis-

ease during the voyage, and yet he entitled to admis-

sion because apparently not altlicted with the pro-

hihited disease, owing to the fact that time had not

ela])sed I'oi- the manifestation of its presence.

From those i>ro\isions and the decisions it is

plainly evident that the intention and purpose of

Congress in so enacting was to positively and jjcr-

manently exclude all aliens so afflicted.

The immigration statutes are replete with excep-

tions and provisos permitting members of many ex-

cluded classes to land under conditions stated or at

the discretion of the Secretary (d* Labor, but nowhere

is there a proviso or exception favoring the admission

of one afflicted with a loathsome or dangerous con-

tagious disease, nor is there discretionary power given

the Secretary of Labor to permit the landing of an

alien so afflicted save for medical treatment and then

only when refusal would be inhumany or cause un-

usual hardshij) or suffering.

It is the contention (d' ai)i)ellant that the proviso

at the end of Section 9 of the Act of 11)17 (Section 26
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of the Act of 1924) and the Seventh Proviso of Sec-

tion 3 of the Act of 1917 entitle the alien to land and

relieve the transportation comi:>any from the penalty

imposed.

The Seventh Proviso to Section 3 is as follows:

"That aliens returning from a temporary ab-

sence to an unrelinquished United States domicile
of seven consecutive years ma}^ be admitted in

the discretion of the Secretary of Labor, and
under such conditions as he may prescribe."

Section 3 positively, mandatoril}^ and uncondition-

ally excludes aliens afflicted with a loathsome or dan-

gerous contagious disease, and while the immigration

laws in many cases loosen the bonds of exclusion and

grant wide discretionary powers to the Secretary of

Labor to admit members of excluded classes in cases

where he may deem it wise and humane to do so

and under such conditions as he may determine. But

nowhere is there an exception or a proviso favoring

an alien afflicted as is the alien in this case. In those

cases wherein an exception is permitted, and discre-

tion is given the Secretary of Labor relative to ad-

mitting aliens of excluded classes, those afflicted with

a loathsome or dangerous contagious disease are uni-

formly excepted from those favored by such excep-

tions. The Seventh Proviso does not entitle an alien

returning to an unrelinquished domicile as a matter

of right to enter the United States. His entry de-

pends wholly upon the discretion of the Secretar}^ of

Labor. An entry under that proviso can be only a

conditional one and under such conditions as the

Secretary may prescribe. The rule relative to return-
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iiij^ aliens stated in Lnjinut r. Willidnis, supra, and in

LchIs r. Frick. supra, tliat Congress intended tlio

prohibition against the admission of aliens lo a])p]y

to all aliens whose history, condition or (diaraeteristies

brought thf'Ui williiii the descriptive clauses irresi)ec-

tive «d' any (|iiaiilica1 ion arisin*; (»ut (»!' a j)i'e\i()iis i-esi-

dence or domicile in tiiis country, is ch-arly api)lical)le.

Had the alien in tliis case retui'ued to this country

well, mentally and pliysirally, and not tainted or

alllicted with a disease or condition mandatorily ex-

cluding; him, and with nothini;- against him hut his

alienage, lie mi^ht have reasonably exi)ected the Sec-

retary of Labor to admit him. But as he returned

afflicted witii a disease positively and unconditionally

excludinii: any alien from admission as did the alien

in the case of Ij( iris v. Frick, supra, the mere fact

that he had, before going away, acquired a residence

or domicile in this country lie could not have antici-

})ated admission.

VTI

A TRANSPORTATION COMPANY BRINGING IN AN ALIEN OF AN
EXCLUDED CLASS IS SUBJECT TO THE PENALTY PROVIDED
IRRESPECTIVE OF THE ALIEN HAVING PREVIOUSLY ACQUIRED
A DOMICILE WITHIN THIS COUNTRY.

Section [) of the Immigration Act of 1917 as

amended by Section 26 of the Act of 1924 provides:

''Sec. 9. That it shall be unlawful for any
l)erson, including a transi)ortation comi)any, * *

or the ownier, master, agent or consignee of any
vessel to bring to the United States from a
foreign country * * * jmy jiii(>ii afflicted with
* * * tul)erculosis in any form, or a loath-

some or dangerous contagious disease, and if it
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shall appear to the satisfaction of the Secretary
of Labor that any alien so brought to the United
States was afflicted with any of the said diseases

or disabilities at the time of foreign embarkation,
and that the existence of such disease or disability

might have been detected by means of com^Detent
medical examination at such time, such person or

transportation company, or the master, agent,

owner, or consignee of any such vessel, shall pay
to the collector of customs of the customs district

in which the port of arrival is located the sum
of $1,000, and in addition a sum equal to that
paid by such alien for his transportation from
the initial point of departure, indicated in his

ticket, to the port of arrival for each and every
violation of the provisions of this section, such
latter sum to be delivered by the collector of
customs to the alien on whose account assessed."

This section conclusively determines the liability

of the appellant unless relief is had through the

proviso added to the end of that section, which is as

follows

:

"Provided further, that nothing contained in

this Section shall be construed to subject trans-

portation companies to a fine for bringing to ports
of the United States aliens who are by any of

the provisos or exceptions to Section Three hereof
exempted from the excluding provisions of said

section."

The appellant seems to contend that this proviso re-

lieves him from the penalty provided in that section

and this contention seems to be predicated upon the

further contention that the Seventh Proviso to Sec-

tion 3 relieves the returning alien from the exclusion

provisions of that section.

Section 3 positively, mandatorily and uncondition-
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ally oxcliidcs aliens aftli<'t('(l witli a loathsonio or dan-

^('i-(Uis (M)ntaj!:ious disease and exci'v ivt'ei-ciice t<» the

j)r(»visi<>n is (Mniviiiciiij; that tlieic lias l)eeii ii<» inten-

tion on tlir pait of Con^^ress to j)ennit such aliens to

land within the United States. The jiroviso can

limit the seetioii <»nly to the extent that its ])Iain word-

inj^ determines. It says aliens returning to an nn-

relinciuished domicile may he admitted in the discre-

tion of the Secretary of Lahor and nndcr siu-h con-

ditions as he may i)rescril)e. There is no positive

statement in the })roviso that snch returning alien

shall he permitted to land, while Section 3 stiites

positively that he is unconditionally excluded.

Had it been the intention of Congress to give re-

turning aliens an unconditional riglit to land, Congress

might have so enacted.

The court said, in Oceanic Navigatiou Co. v. Sfrana-

liau, supra, page 'XV.\, that resort may ])e had to Senate

rei)orts to dispel ambiguity, if it be conceded. Hut

ambiguity is not conceded. Senate Rej)ort No. W'yl,

(J4th Congress, 1st Session, accomi)anying II. K. 1():>84,

which later In'came the Inmiigration Act of 1917,

says

:

"The proviso conferring discretion ui)on the

Secretary of Labor to readmit aliens who had
gone abi-oad temporarily after declaring their in-

tention to become citizens had been extended to

include aliens not declarants who, after residing
for several consecutive years go abroad tem})or-

arily, the purpose undoubtedly being the same
the Senate had in view when it incorimrated in

H. R. 60G0 a similar provision (see Senate Re-
port )^)"i5, (jlkl Cong. 2nd Session) which was
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dropped in conference to wit, as a 'humane' pro-

vision to permit the readmission to the United
States (under projDer safeguards) of aliens who
have lived here for a long time and whose exclu-

sion after a temporary absence would result in a
peculiar or unusual hardship."

That portion of Senate Report No. 355 above re-

ferred to is as follows:

"As the term 'alien' has been defined in Section

1 of the Act (Act of 1917) and construed with
reference to the Acts of 1903 by the Supreme
Court (Lapina v. Williams, 232 U. S., 78), it

seems only humane to invest the Secretary of
Labor with authority to joermit the readmission
to the United States of aliens who have lived

here for a long time and whose exclusion after a
temporary absence would result in peculiar or
unusual hardship. '

'

It is very evident from these reports that Congress

understood that the excluding provisions of Section 3

included all aliens, those seeking readmission as well

as those seeking admission. Had the understanding

been different there was no need for the proviso. And
the reports show that the intention in investing the

Secretary of Labor with discretionary authority con-

tained in the proviso was to enable him to "permit

the readmission to the United States of aliens who

have lived here for a long time and whose exclusion

after a temporary absence would result in a peculiar

or unusual hardship," and reference was made to the

construction by the court in Lapina v, Williams,

supra.

Senate Report No. 352, sui^ra, in reference to Sec-

tion 9 of the Act of 1917, stated:
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'*This Section 1) of the cxistiiii,^ law witli tlio

ainoiint of tlic line tlicri'iii prc'ScrilMd cliaii^^cd

from $\i)i) to $'J(M) and witlj the addition (A' pro-

visos for the ini])osition of a $25 Hnr for the

briiij^inu: of a dcrcctivc alien to United States

ports, and a tine of .$100 for hrin^in^^ aliens not

able to j)ass the illiteracy test, or who cannot be-

come elii::ible to be naturalized, the method of

reL;ulation ai)i)roved by the Supreme Court in

Oceanic Nariijation Co. r. Vnitvd States, 214

U. S., 1^20, beinu' availed of throughout the sec-

tion. The palpable object of these provisions is

to prevent liardships and other evils which arise

from transpoi'tation comi)anies sellinii- tickets to

aliens who cannot enter the United States. In

addition to the forej::oinj^, which were in H. R.
()()()() when ]>assed, the House ronnnittee has

added })rovisions which shall compel trans])orta-

tion companies which brin.u: to the United States

aliens who are of certain inadmissible classes to

refund to such aliens the cost of their passage
(see H. Rept. No. 95, 64th (^)n^., 1st Sess. pp.
()-7 and has included in the i^round of the second
$200 tine for the brini;inu: of Hindus."

The same Senate Rejiort relative to the proviso

added to Section 9, we tind:

"And at the (\)nunittee's su,u:,u:estion there was
also added on tlu* Hoor of the House. Vol. 5;^

Uon^. Record, i)a^(' 5957 (sh(>uld be payc 5025) a

proviso, the i)urpose of which is to make certain

that the penalties prescribed by the section will not

operate to })revent steamship companies from
selling tickets to aliens entitled to enter under the

exemptions specified in Section )5."

Immediately after the introduction of the amend-

ment, Mr. Burnett, Chairman of the House Committee

on Inunigration, binng asked if he desired recognition

on the amendment replied

:
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'

' I do not care to discuss it. I think its purpose
is obvious. Some members of the committee ex-

pressed a doubt as to whether aliens who are
fleeing from religious persecution would be per-

mitted by the steamship companies to take pas-

sage on their vessels, even if they were admissible
to this country. The committee were of the

opinion that if they were admissible aliens there

could not be any such thing as a penalty on the

steamship company, but in order to leave no doubt
about that matter the gentleman from New York
(Mr. Siegel) offered an amendment, which the

committee accepted, and this is that amendment.
It is offered in order that there may be no doubt
about it." (Vol. 53, Cong. Record page 5025).

It is clearly apparent that it was intended to absolve

the transportation companies from liability for bring-

ing in an alien only when the alien was entitled to

admission into the country. There is nothing to

intimate that there was any intention to absolve them

when the alien was not admissible. It is clear that

the intention of the statute was to make mandatory

the duty of the transportation companies bringing

aliens to this country to see to it that the aliens

brought in by them were not afflicted with a loath-

some or dangerous contagious disease. Congress has

power to prohibit the bringing of aliens to this

country and to impose any conditions to their admis-

sion, and vessels engaged in bringing aliens to this

country must be held to undertake to do so on the

conditions thus created, and to see that aliens carried

by them to the United States are not members of any

of the excluded classes. To allow aliens afflicted with

the prohibited diseases to be returned to this country

would defeat the purpose of the Act.
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In Ociduic Nan'f/nfion ('<>. r. Strmiahau, su])ra, ])p.

I5lili-!JIU, the coni't (iii<»1(m1 I'l-oiii I'cpdrt ot" the Senate

Coniniittee on Innni.ii:rati()n, (relative A«'t of VM)'.\) as

follows:

"Notwitlistandini;- the explicit proliihition of

tlie j)resent law, it has heen found inii>ossil»le to

prevent the steanislii]) companies from hrin^in^

diseased aliens to our i)orts. Once on this side,

every ar.i::ument and influence that can he used is

resorted to, either to effect the landing; of such

aliens or their treatment in the hospital as a ])re-

liminarv to such landini;. Ex])ei't medical testi-

mony is secured to attack the diai;nosis of tlie

examining: surgeon and even to question the eon-

tauious nature of the disease, l^itiable stoi'ies are

told of the sei)aration ol* parents from young chil-

dren to induce officers to relax in the discharge of

their jdain duty. Great charitahle organizations

intervene, and even j)olitical influence is invoked
for the same purpose, the steamship com])anies
themselves, (Mther covertly or openly, displaying

a spirit of resistence to the law. If all of these

obstacles to the execution of the law fail of their

purpose, and the alien afflicted with tuberculosis,

favus, Ol- trachoma is sent back, still by the will-

ful or indifferent defiance of this siinitary law
the design sought by its i)assage is defeated, for

hundreds may possibly have l)een indeed, almost
certainly have been—exposed to the disease in

the steerage on the way over, may have been af-

fected by it and landed In^fore it has reached a

stage of development sutlrtciently advanced to be
detected by the medical inspector.

"Section 10 of the measure under consideration
(which in the final enactment became }iaragra]>h

9 of the law) therefore imposes a penalty of -flOO,

to be imposed by the Secretary of the Treasury
(now Secretary of Commerce and Labor), for each
case brought to an American port, provided in his

judgment the disease might have been detected by
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means of medical examination at the port of em-
barkation. This sufficiently guards the trans-

portation lines from an unjust and hasty im-
position of the penalty, insures a careful observ-

ance of the law, and leaves in their own hands the

power to escape even a risk of the fine being
imposed, since they can refuse to take on board
even the most doubtful case until certified by a
competent medical authority to be entirely

cured."

57th Con. 1st sess. S. Rept. No. 2119, p. viii;

57th Con. 2d. sess. S. Doc. No. 62."

It may be noted that the penalt}" to be imposed by

the Secretary upon transportation companies for

bringing to an American port an alien afflicted with

a loathsome or contagious disease was by the Act of

1917 (Sec. 9) increased from $100 to $200; and by the

Act of 1924 (Sec. 26) increased from $200 to $1,000.

The purpose of the mandatory provisions of our im-

migration statutes excluding aliens afflicted with loath-

some or dangerous contagious diseases is to keep such

aliens away from this country. And it is immaterial

whether such an alien has previously acquired a resi-

dence or domicile in this country. The purpose of the

provisions subjecting transportation comi^anies to a

penalty for wrongfully bringing to this country aliens

so afflicted is to protect not only the passengers travel-

ling with them, but ultimately to protect the people

and citizens of the United States from the dangers

arising from coming in contact with the alien so

afflicted and also from the dangers arising from com-

ing in contact with those who had been forced to

associate with such afflicted alien aboard the vessel.
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Tlicsc (laiij^rrs arc just as pronouncod aiul serious

if the alien so afHieted is eoniinj,^ for readiuission to

an uiiri'lin(|uislie(l residence or domicile as il' he eonies

seekini; admission. An alien who has a(Mjuire(l a resi-

dence or domicile in this country is just as niudi an

alien as il' he had not made such acciuisition. II' an

alien who has heeii in the United States and accjuired

a domicile noes away I'lnm the country and I'cturns

seeking; readmission, he has no more rii;ht of re-entry

than an alien who has never been in the country.

And if such returning;- alien is afflicted with a loath-

some or dani;-erous contaj^ious disease or otherwise

is a niemher of an excluded class, he is as positively

exchuh'd from readmission as he would ])e excluded

fi'om admission had he never before been in the

country.

The alien returning- to tliis country from a visit

al)road may be admitted only in the discretion of the

Secretary of Labor and it is repu^niant to coniinon

sense to presume that a Secretary of Labor of the

United States would permit an alien atllicted with

such a loathsome and dangerous disease as k'prosy

to enter tlie United States, or would condone or hesi-

tate to im})ose a penalty on a transj)ortation com-

l)any that would permit one so afflicted to mingle with

other i)assengers on a voyage to this country. The

mere fact that such an alien has acquired a domicile

or residence in this country, but has not become a

citizen, and had no right of return, and can reenter

only at the discretion of the Secretary of Labor and

on such conditions as he might prescribe, certainly

would not secure the vessel and its officers from the
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imposition of the penalty provided by law for such a

flagrant violation of the well understood and uni-

versally recognized laws and rules of health and

sanitation.

The hj^pothetical problem of Y. Ahin, mentioned at

length on page 10 of appellant's brief, while in no

way material here, is fully answered in Section 21 of

the Act of 1917.

The case of Compagnie Francaise de Navigation A
Vaperu v. Elting, Collector of Customs, (C. C. A. 2)

10 F2, 773, likewise is not material to the considera-

tion of any question arising in the present case. In

that case the only objection to the alien was his

alienage. He did not return to this country afflicted

with a loathsome or dangerous contagious disease, nor

did he, while so afflicted, wrongfully mingle and come

in contact with fellow-passengers on the voyage to

this country, exposing them to possible contagion

without their knowledge or consent. In that case the

court said

:

"The plaintiff could not have known at the

port of embarkation that the alien was inadmis-
sible for that fact could be established only after

a hearing by the immigration officials. * * *

It can scarcely be supj)osed that Congress in-

tended to penalize a vessel owner for transporting

an alien privileged to come for such purpose."

It is well settled that the statutes should have sen-

sible construction and one that will effectuate the

legislative intention, and avoid if j^ossible unjust and

absurd conclusions.

Lau Ow Bew v. United States, 144 U. S. 47, 59;
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United States v. Mis. (inc l.iiiu 17(1 U. S. 459,

4(>7;

United States v. (Ntiiir. ol" Iiniiiii^ratioii, ((.'. ('.

A. 1) 285 lA'd. 295, 299.

It is sui)initte(l liiat tiie only sensible const ruction

to he .i;iven the statute ai>i)lieahh' in tliis case ox-

chidini;- aliens allhcted with a loatlisonie or dani^erous

eontaj^ious disease and penali/iuL; a transportation

c()nii)any for hrini;*in.<;- su(di an alien to an Anicriean

port, is to exclude the alien and impose the penalty

on the transportation company when the alien seeks

readmission as well as when the alien merely seeks

admission. This is the only eonstrnetion that will

effeetuate the legislative intention and avoid unjust

and absurd eonelusions.

CONCLUSION

It is respectfully contended that aliens returning to

an unrelinquished domicile oi* seven consecutive years

do not constitute a class exempted from the exchiding

provisions of Section )>, and that the discretionary

powcM* gi\'en the Secretary of Labor by the Seventh

Proviso authorizes the use of his discretion in ad-

mitting an alien returning to such a domicile only

when such alien does not come within one of the

classes expressly and mandatorily excluded by the

provisions of that section; and that in this case tlie

alien belongs to a chiss expressly and mandatorily

excluded, and while many exceptions and exemptions

are (Muimerated in the statute, none appear in favor

of authorizing the admission of an alien afflicted with

a loathsome or dangerous contagious disease; and that
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whenever aliens so afflicted are mentioned or referred

to in the statutes it is plainly evident that no intention

was entertained for their admission. It is therefore

respectfully submitted that the ruling of the District

Court should be affirmed.

Respectfully submitted,

Sanford B. D. Wood,
United States Attorney,

District of Hawaii,

Charles H. Hogg,

Asst. United States Attorney,

Geo. J. Hatfield,

United States Attorney for the

Noy^tliern District of California.

T. J. Sheridan,

Asst. United States Attorney,

Attorneys for Appellee.


